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Abstract 
The article aims to present the general principles of environmental protection, in the  Romanian and European legislation, as well 
as to present some of the most challenging issues that environment protection is being confronted with, and how are those issues 
reflected in Romanian and European jurisprudence.Most of the EU countries (such as Belgium, Portugal, Spain, Holland, France, 
Romania etc.) have proclaimed, in their constitutions, the principle of protecting the environment and the right to a healthy 
environment. The European Court of Human Rights has stated that the right to a healthy environment is similar with the right of 
respecting private and family life. The Court has stated that significant damage inflicted upon the environment can affect 
individual welfare. 
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1. Introduction 
Human beings have initiated vast experiments that involve the entire planet, without having means to monitor 
their results systematically, without fully understanding their effects on the environment. In spite of the 
unprecedented scientific achievements from the last decades, human kind does not even have the capacity to fully 
understand the extent of the environmental destruction.  
Environmental law (as a distinctive branch of law) has been defined as the complex set of juridical rules, that  
regulates the relations between subjects of law, in matters related to their attitude towards the environment, in the 
process of using its natural and artificial components in economical, social and cultural purposes, as well as the 
relations concerning environmental protection [Daniela Marinescu (2003). Tratat de dreptul mediului, All Beck 
Publishing House, Bucharest, p.36]. 
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2. General principles of environmental protection 
 
Environmental law has unique particularities, due to its interdisciplinary curriculum, as it contains elements of 
law as well as from other sciences, such as economy, ethics or liability. The general principles of environmental law 
dominate international regulations in matters regarding protection and preservation of the environment. We can 
assert that these principles have lead to the creation of a global normative frame. As a proof to this assertion we can 
point out to the approximately one thousand international treaties regarding environment protection.  
Some of the international documents, such as the Stockholm Declaration from 1972 (it contains 26 principles 
meant to set out guidelines for the preservation and improvement of the environment), Rio de Janeiro declaration 
from 1992 (27 principles), or the Dublin declaration on Water and Sustainable Development from 1992 (4 guiding 
principles), the principles are presented in the form of legal requirements, written in normative terms, although they 
are not legally binding.  
Although the number of environmental principles is considerably large, we can underline the following as being 
fundamental principles that build and oversee the environmental law: 
 
2.1 The polluter pays 
The principle was formulated for the first time in the OCDE Recommendation nr. C (72) 128 from May 1972. 
According to the principle we analyse, the polluter is forced to support the expenses regarding the measures adopted 
by the public authorities in order to keep a clean environment. The polluters are held to take all the necessary 
measures, at their own expense, in order to prevent or reduce pollution.  “The polluter pays” was granted legal force 
in some of the member countries of the EU. The principle was explicitly consecrated trough the Rio Convention 
from 1992 [Rio Declaration on Environment and Development (1992)]. According to principle 16, “National 
authorities should endeavour to promote the internalization of environmental costs and the use of economic 
instruments, taking into account the approach that the polluter should, in principle, bear the cost of pollution, with 
due regard to the public interest and without distorting international trade and investment”. 
2.2 The prevention of environmental risks and damage occurrence 
The principle of prevention implies the existence of a known risk and the obligation to intervene prior to the 
damage occurrence. According to principle 17 of the Stockholm Declaration (1972), “Appropriate national 
institutions must be entrusted with the task of planning, managing or controlling the 9 environmental resources of 
States with a view to enhancing environmental quality”. In Romanian legislation the prevention principle is 
enunciated by the Law nr. 137/1995, art. 3. According to the World Charter for Nature, principle 16, “All planning 
shall include, among its essential elements, the formulation of strategies for the conservation of nature, the 
establishment of inventories of ecosystems and assessments of the effects on nature of proposed policies and 
activities; all of these elements shall be disclosed to the public by appropriate means in time to permit effective 
consultation and participation”. The principle was recognized by the International Court of Justice, which stated that 
in the area of environmental protection, vigilance and prevention are necessary, especially due to the irreversible 
character of the damages caused to the environment and the limited mechanisms to repair these types of prejudices.  
2.3 The conservation of the biodiversity and of the natural ecosystems 
Actual conservation of the biodiversity and of the natural ecosystems implies efficient monitoring, able to 
detect, in real time, any damages or degradation. 
Recently the idea of “conservation” has become closely related with “sustainable development”. Measures 
taken to protect environment are efficient only when they are thought and implemented on medium and long periods 
of time. According to the Romanian Constitution, art. 135, paragraph (2), letter e), the state must ensure the recovery 
and the protection of the environment and to maintain the ecological balance. 
According to the Rio Convention (art. 3), the states have the sovereign right to exploit their natural resources 
accordingly with the environmental policies and the responsibilities that they have towards the environment. 
 
2.4 The protection of the environment, as an objective of public interest 
Principle 7 of the Rio Convention stipulates that the states must cooperate, in the form of a global partnership, 
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in order to conserve, protect and reestablish the health and the integrity of Earth`s ecosystems. Developed countries 
must acknowledge the responsibilities that they have in environmental protection, in sustainable development, 
according with the demands of their societies and with the resources and the technological means that they have. 
In the broadest sense, this principle contains elements of other principles such as: prevention and precaution, 
conservation etc., but it cannot be reduced to them. 
Recognizing public interest would allow an unification of legal regulations in this area and also, would 
strengthen the powers that state organisms have in matters related with environmental protection. In fact 
environmental law has such a dynamic, changing nature that at present there is a huge number of European 
Directives and knowing them all seems a Sisyphean task for both European citizens and judicial authorities. This is 
the reason why many scholars and practitioners in EU are looking forward for the adoption of a European Code for 
the environment. 
The protection of the environment as an objective of public interest has some legal consequences, such as: 
- one of the conditions that law stipulates for the creation of foundations and associations is that their activity 
must be of communautaire or national interest; 
-for works of general interest, the public authority can use the basement of any real estate, with the obligation 
of indemnifying the proprietor for damages to the soil, plantations or construction, or any other damages [C. Bîrsan 
(2001), Drept civil, Drepturile reale principale, All Beck Publishing House, Bucharest, p. 60]; 
-in matters of expropriation, the first stage is to declare the property of public interest (works of national 
importance or of local interest). According to the law, the installations or other works that are built for 
environmental protection are considered of public interest. 
 
2.5 The principle of public participation to the development and implementation of environmental decisions 
The fundamental right to a healthy environment comprises other rights, such as: the right to information on the 
policies and projects which may have negative consequences on the environment, the right to participate at the 
decision-making process, the right to obtain compensation for the damages suffered as a result of violation of legal 
guarantees.  
Efficient protection of the environment can be accomplished only through an ecological education and through 
the awareness of the public in environment related issues and especially through the free access to information and 
(according with the stipulations of the Aarhus convention) through the participation in decision-making and 
guaranteed access to justice in environmental matters. The Aarhus Convention recognizes the right of the citizens to 
have access to information, without an interest having to be stated, as well as the right of the citizens to be informed 
by public authorities on environmental matters.  
According with the provisions of the Convention, the citizens have the right to ascertain in what extent their 
right to a healthy environment is affected. According with the Convention (art. 2, pct. 3), “environmental 
information” means any information in written, visual, aural, electronic or any other material form on: 
a) The state of elements of the environment, such as air and atmosphere, water, soil, land, landscape and natural 
sites, biological diversity and its components, including genetically modified organisms, and the interaction among 
these elements; 
b) Factors such as substances, energy, noise and radiations and activities or measures, including administrative 
measures, environmental agreements, policies, legislation, plans and programs, that affect or are likely to affect the 
elements of the environment; 
c) The state of human health and safety, conditions of human life, cultural sites and built structures, inasmuch 
as they are or may be affected by the state of the elements of the environment or, through these elements, by the 
factors, activities or measures referred to in subparagraph b) above. 
Environmental information will be made available to the solicitant in the shortest time, at the latest at one 
month after the petition was submitted (excepting the case when, the information is very complex or it has a very 
large volume). The solicitation of environmental information may be refused, when it refers to documents that are 
being elaborated, or when it refers to the internal system of communications of the public authorities, when the law 
stipulates such an exception. The Convention also stipulates grounds for refusal (such as the: confidentiality of 
procedures, of information or of personal data; international relations, national or public security; undergoing trials; 
rights of industrial property).  
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3. Environmental protection in the EU 
 
In matters related to environmental protection, in the EU there is a very large number of various normative acts. 
“Environmental protection requirements must be integrated into de definition and implementation of the Union 
policies and activities, in particular with a view to promoting sustainable development” [Treaty on the functioning 
of the European Union (consolidated) art. 11]. EU assumes exclusive competence in essential areas for 
environmental protection, such as the conservation of the biological resources of the sea, in the frame of the 
common policy on the fishing activities. Also, the Commission will take as a base a high level of protection, taking 
account in particular of any new development based on scientific facts. Within their respective powers, the European 
Parliament and the Council will also seek to achieve this objective. 
Strongly industrialized member states of the EU are responsible for the release of important quantities of 
harmful gases in the atmosphere. The country that releases most gases in the atmosphere, in the EU, is Germany, 
followed by Great Britain, Italy, France and Spain. The assumed purpose of the EU is to reduce the emission of 
these gases with 20% until 2020, so that it reaches a level comparable with the one from 1990, although considering 
the data gathered so far, such a level seems very difficult to achieve. 
The European Charter of fundamental rights states (art. 37) that “A high level of environmental protection and 
the improvement of the quality of the environment must be integrated into the policies of the Union and ensured in 
accordance with the principle of sustainable development”. The Charter became legally binding in 2009, being 
consecrated by the Lisbon Treaty. The recognition of the right to a healthy environment in European law, including 
in the Charter of fundamental rights, guarantees more efficient protection. Also, the European Court of Justice 
becomes competent with solving conflicts of environmental nature (as environmental legislation is part of the 
European law). 
According to the treaties that they are part of, the member states of the EU have the obligation to take all legal, 
administrative, or other measures, in order to effectively ensure environmental protection. Even in the law systems 
where jurisprudence is not recognized as a source of law (for ex. Romanian law), CEDO`s jurisprudence is directly 
applicable and has supra-legislative force, regardless if the rulings were pronounced in cases related to Romania, 
including even rulings given prior to the ratification (in Romania`s case) of the European Convention on Human 
Rights. 
The principle of environmental protection has been stated in both European normative acts and European 
jurisprudence. The European Court of Human Rights has stated that the right to a healthy environment is an integral 
part of the right to respect private and family life. The Court has state that serious attacks upon environment may 
affect personal welfare of the individual, as they can bring serious harm to living conditions. European judges have 
decided that in the sensitive field of environmental protection a general reference to “economical welfare of a 
country” cannot be invoked in order to neglect individual rights. Even if some individual rights can be, in cases and 
in the extent strictly specified by the law, “sacrificed”, there are fundamental rights that cannot be sacrificed 
regardless of the reason invoked. As a result, the European judges have demanded the member states to find 
alternative solutions for some of their national strategies, in order to protect the environment, request based on art. 8 
of the ECHR. The Court has stated (in the case Powell and Rayner v. United Kingdom) that article 8 of the ECHR 
may be applied in cases related to environment protection, when pollution is caused by the state or when state`s 
responsibility derives from its negligence in regulating private activities accordingly.  
Governments and public authorities have the responsibility of protecting the environment and to promote 
public health actions, in their jurisdictions [European Charter of Environment and Health, art. 5]. In order to 
improve environmental protection, it is necessary for any measure taken at a national level to be thought and applied 
in accordance with global programs, as environmental protection can only be accomplished by recognizing its global 
character. 
EU will take measures regarding the environment only when the objectives can be better achieved at a 
communautaire level, rather than national (objectives such as: protection and improvement of environmental quality; 
health improvement; ensuring rational use of natural resources). Without prejudice to communautaire projects, the 
member states can finance and apply other measures. 
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4. Conclusions 
 
Finding solutions to environmental challenges can be easier with the participation of all the stakeholders, at a 
relevant level. Anyone can have access to public information in matters related to environment protection, materials 
or activities with potential hazardous effect on its community. Public participation to environment related decisions 
implies more than ensuring transparency regarding this type of decisions. The citizens have the right to participate at 
the decision-making process, participation that must be encouraged and facilitated by the state. The citizens have the 
right to access judicial and administrative procedures, as well as the guaranteed right to compensations for the 
environmental damages that they suffer from. 
Most of the member states of the European Union have recognized, at a constitutional level, the principle of 
protecting the surrounding environment. Article 20 a) of the German Constitution states that the state is obliged to 
protect the natural fundaments of life. The constitutions of Belgium, Portugal, Spain, Holland and France recognize 
the right to a healthy environment. Romanian Constitution states, at article 35 the right to a healthy environment, by 
ensuring the necessary legal framework. These constitutional provisions made a lot easier the process of 
acknowledging the principle of environmental protection at a European level. The principle mentioned is recognized 
in both European treaties and the jurisprudence of the European Court of Justice. 
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